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Cite as 22 F.3d 546 (4th Cir

competing provider and owners of apartmert
complexes appealed. The Court of Appeals,
Hamilton, Circuit Judge, held that: (1) por-
tion of preliminary injunction prohibiting
owners and property management company
from communicating to their tenants any
preferences for television cable providers op-
erated as prior restraint of speech in viola-
tion of First Amendment and, therefore,
would be stricken, and (2) provider was enti-
tled to preliminary injunction.

Affirmed as modified.

1. Telecommunications €2449.10(2)
Preliminary injunction enjoining cable
television provider and owners of four resi-
dential apartment complexes from operating
under exclusive cable provider agreements
properly applied to all four apartment com-
plexes, despite fact that three of the com-
plexes were not named in complaint brought
by competing cable provider; the same com-
pany managed all four apartment complexes,
exclusive cable television provider agree-
ments applied to all four complexes, presi-
dent and part owner of company which man-
aged complexes was also general partner in
the four partnerships which owned the com-
plexes and president and part owner of man-
agement company had notice of and attended
preliminary injunction hearing. Fed.Rules
Civ.Proc.Rule 65id), 28 U.S.C.A.

2. Telecommunications &=449.10(2)

Cable television provider was entitled w
preliminary injunction prohibiting competing
provider and owners of residential apartment
complexes from operating under exclusive
cable provider agreements: provider's mone-
tary damages could not be calculated due t:
a la carte basis on which provider offersc
¢able services to each tenant, injunction ai-
fowed both eable providers to compete
open market on equal terms for it allowen
competing provider to arrange nonexclusiv:
agrecments with owners of apartment com
plexes, provider nad strong likelihood of =
ceeding on its conversion  elaim becans
caquipment comprising cable distripution = -
“enn el provider mstalled o compless
drd ot gquadiy as a xare so as to belong

svners and heesse by allowing compets -

6% Y]
to use this equipment, owT.ers seemingly con-
verted provider's propert.. and public inter-
est favored granting injunction because it
would stabilize deliverv o7 cable services.

1994)

3. Federal Courts 815

Court of Appeals reviews award of pre-
liminary injunctive relief for abuse of disere-
tion.

4. Injunction <=138.9

Generally, irreparabl= injury required
for preliminary injunctior is suffered when
monetary damages are dificult to ascertain
or are inadequate.

5. Injunction ¢=138.6

When record indicates that plaintiff's
loss is matter of simple mathematical caleula-
tion, plaintiff fails tc establish irreparable
injury for preliminary irjunction purposes.

6. Injunction <=138.6

When failure to grant preliminary relief
creates possibilitv of permanent loss of cus-
tomers to competitor or loss of goodwili,
reparable injurv prong s satisfied.

1. Federal Courts <862

Court of Appeals reviews finding of ir-
reparable harm required for preliminary in-
junction under clearly erroneous standard.

8. Constitutional Law <90.1(1)

Injunctions against pure expressions of
opinion infringe upon exercise of First
Amendment rights. U.S.C.A. Const.Amend.
1.

Y. Constitutional Law ¢&30.1(1)
Injunction &163i1)

Poraon of preliminar: injunction prohib-
g overs of residentin, apartment com-
and propertv manzgement company
from expressing vreferences for television
cable providers + o tenants o7 apartment com-
plexes < prior restraint of speech
ool o Fost Amerndment;
this infomity drl not recure dissolution of
entire o ot rath

offendr oot Ut

plexes

erited

however,

Canetion voondy vacation of

setion, USC A
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10. Fixtures &=1

Under Virginia law, determining wheth-
er particular chattel becomes fixture or re-
mains personalty involves weighing of three
factors which are the degree of permanency
with which chattels are annexed to realty,
adaptation of chattels to use or purpose to
which realty is devoted and intention of own-
er of chattels to make them a permanent
accession to the property; of these factors,
intention of party making annexation is the
paramount and controlling consideration and
method or extent of annexation carries little
welght except inscfar as it relates to nature
of article, use to which it is applied and other
attending circumsiances as indicated in in-
tention of party making annexation.

11. Fixtures &5

In determining whether particular chat-
tel becomes fixture or remains personalty
under Virginia law, court must determine
whether chattel is essential to purpose for
which building is used or occupied.

ARGUED: Deborah Colleen Costlow,
Winston & Strawn, Washington, DC, for ap-
pellants. John Douglas McKay, Barrick &
McKay, Charlottesville, VA, for appellee.
ON BRIEF: Thomas C. Power, Winston &
Strawn, Washington, DC, for appellants.
Franklyn F. Bergland, David C. Wagoner,
Barrick & McKay, Charlottesville, VA; Phil-
ip J. Kantor, Bienstock & Clark, Miami, FL;
Randall D. Fisher, John B. Glicksman,
Adelphia Cable Communications, Couder-
sport, PA, for appellee.

Before WILKINSON, HAMILTON. and
MICHAEL, Circuit Judges.

Affirmed as moditied by published opinion,
Judge HAMILTON wrote the opinion, in
which Judge WILKINSON and Judge
MICHAEL joined.

1. The Appellants mciude Chartottesville Quaahiny
Cable Operating Co 1CQO), Aleova Reale and

Manugement Co Alconva), Rivanna Partoe: shup
Ruvanana P, Fountan Court Lunited Pastnes
ip tFountin Cowrts John A Schwab, 11 B¢

A SCiwab, o d O Stuart Ry nas

OPINION
HAMILTON, Circwit Judge:

This appeal challenges the propriety of a
preliminary injunction which prohibits the
Appellants—a cable television provider and
four residential apartment complexes—from
cperating under cable provider agreements
t the exciusion of a competing cable provid-
er—Multi-Channel TV Cable Co., d/b/a
Aelphia Cable Communications (Adelphia).!
Ior the reasons stated herein, we affirm the
; reliminar injunction as modified.

I

Adelphia and CQC are competing cable
relevision providers in Charlottesville, Virgi-
n.a. In 1951, Adelphia installed a cable dis-
tribution svitem in three multi-dwelling units
:MDUs) in Charlottesville at the request of
the MDU owners.? Adelphia installed these
svstems at ite own expense. These distribu-
tion syvstems, known as “home run” systems,
allowed Adelphia to provide cable television
zervice to those individual tenants desiring
such service. The home run system elimi-
rated the previous “bulk service” in which
tne landlords subseribed to the cable televi-
sion services in bulk, paid Adelphia one
monthly fee, and provided cable television as
vart of its lease obligations to the tenants.
After instaliation of the home run system,
~:h tenan: within the MDUs had the capaci-
to negotiate individual contracts with
Acelphia for the provision of cable television,
without any involvement by the MDU owners
- the landlord. Adelphia maintained its
Coeme run svstems at these MDTU's a4t its own

S Tense.

in 1990, Adelphia installed its home run
-o~tem in arother MDU in Charlottesville,
P ooanna Terrace.  nilke the prior installa-
wxthe brealiation o Rivinna Torrace was
mre-wire T oraject, meaning that Adelphia
“walled the svstem during construction of
o MDU Adelphia installed s system at
request T Beacor Construction Co., the
MET O were b ewood Nguaees Park

B

o
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general contractor in charge of building
vanna Terrace, who served as agent for the

MDU owner, Rivanna Pa., for purposes ..

procuring cable television equipment. Al
though a subcontractor actually installed the
wiring within the walls, Adelphia provided
the wiring free of charge. Following thi-
installation, Rivanna Pa. allowed Adelphia ©.
enter the complex and install ite wall plate-
and other equipment necessary to complet~
the home run system and thereby provid-
cable service to tenants. Adelphia installe
this equipment and subsequently maintaine
the entire cable system at its own expense
In the summer of 1993, Adelphia began offer-
ing cable service to the tenants within tr.
four MDUs on an a la carte basis. The a .«
carte service allowed each tenant to custorr-
ize the package of cable program service:
that he or she received.

In November 1993, the property manager
for these four MDUs, Alcova, executed an
exclusive cable television provider agreemer:
with CQC. This agreement gave CQC the
exclusive right to provide cable television
services to the tenants within the four
MDUs. The agreement allowed CQC to ir-
stall its cable distribution equipment at the
MDUs and provided that “[tlitle to and in the
Equipment shall, at all times, remain with
[CQC] ..., and no portion of the Equipment
will be deemed a fixture of the Properties
notwithstanding any affixation to the Proper-
ties.” (J.A. 408). The agreement also pr -
vided that CQC would pay Alcova a “consu.-
tant fee” in exchange for “advice in conne:-
tion with establishing and maintaining opt:-
mal service at vour units.” (J.A. 406). Tre
“consultant fee” equalled twelve percent f
CQC’s cable service revenues from the e
ants within each MDU.  Alcova signed the
written agreement as “agent” for the MD
owners, and the writing identified the rghe -
and obligations of the MDU owners, ratr -
than Alcova.

After executing this agreement. CQU b
gan installing its cable distribution system «
the four MDUs  CQC's cable distributy o

3. When Adelphia s emplovees conducted a e
une mspection ol s distribution sostem ac
MDU . they discovered that the {\1@‘[“&‘1\\ (R
distimbutron boses had been cut and the o

paneis of some of the boxes were missing
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microwave transmitter Lo
transmit its signal from a central transmit-
ung location to its subseribers, who receive
the signal via special microwave antennas.
Providing service to the MDUs under CQC's
system requires both a central reception an-
tenna at each MDU, as well as a cable distri-
bution system, such as that installed by
Adelphia, to carry the signal from the central
reception point to each subscriber’s televi-
ston. Thus, to install the distribution system,
CQC erected its microwave antennas at cach
MDU and connected the antenna to Adelp-
hia's existing distribution svstem leading to
the individual apartments.®

SVStern, uses o

CQC's actions abruptly terminated Adelp-
ha's service to its subscribers within the
MDUs without the prior consent of either the
tenants or Adelphia. Thereafter, Adelphia
filed suit in the United States District Court
for the Western District of Virginia. The
complaint named CQC, Alcova, and Rivanna
Pa. as defendants and alleged various claims,
including: interference with an easement or
irrevocable license. conversion of Adelphia's
cable distribution system; tortious interfer-
ence with Adelphia’s contractual relation-
ships; common law and statutory conspiracy;
and a violation of the Virginia Residential
Landlord and Tenant Act, Va.Code Ann.
§ 55-248.2, et seq The complaint did not
name the other three MDUs or their owners.

On December 3, 1993, Adelphia filed a
motion requesting a preliminary injunction to
prohibit the named defendants from operat-
ing under the exclusive provider agreement
and to allow Adelphia to continue providing
cable service to the MDU tenants pending
the litigation.  On December 7. 1993, Adelp-
hia served an amended notice of hearing n
its motion for preliminary injunction. In this
aotiee, Adelphia indicated tha 't intended o
mave S0 preliminary injunction against
Rivannu Terrace, as well as the other three
MDUs under the common management of
Alenva

side e boxes. Adelphia’s cables nad been cut
the connectors  The cables trom the distmbution
tones Leading inte e mdinadua apartments Bl
been cemoved anc nserted e COQC s Huaes

wincr bad been paaced besrde Adelphia's bose
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On December 15, 1993, a magistrate judge
conducted a hearing on Adelphia's motion for
preliminary relief with the consent of the
parties. 28 U.S.C. § 636(c). John A
Schwab, Jr., the president and part owner of
Alcova and a general partner in the four
partnerships owning the four MDUs, attend-
ed the hearing and testified on behalf of the
Appellants. At the conclusion of this hear-
ing, the magistrate judge concluded that pre-
liminary relief was appropriate. In reaching
this conclusion, the magistrate judge found
that, under the facts as currently developed,
Adelphia established a strong likelihood of
succeeding on the merits of some of its
vlaims, reasoning that: (1) the “consultant
fee” under the exclusive provider agreement
amounted to an illegal kickback in violation
of the Virginia Landlord Tenant Act; (2) the
exclusive provider agreement and the subse-
quent interruption of Adelphia’s service to
the tenants of the MDUs amounted to tor-
tious interference with Adelphia’s contractua!
relations; (3) CQC'’s use of Adelphia’s distri-
hution system within the MDUs constituted
conversion of Adelphia's equipment; and (4)
the Appellants’ actions supported a claim for
both statutory and common law conspiracy.
With respect to the tortious interference
claim, the magistrate judge opined that, by
allowing Adelphia to negotiate cable service
contracts directly with the individual tenants
of the MDUs, the MDU owners “gave
{Adelphia] a business expectancy with those
tenants” for the duration of the tenants’ leas-
es at the respective MDUs. (J.A. 335).

The magistrate judge also found that,
without a preliminary injunction, Adelphia
would suffer irreparable harm. The magis-
trate judge reasoned that. without the pre-
liminary injunction, “the damages suffered
by [Adelphia} are incapable of caleulation. not
simply difficult to caleulate, because the ser-
vice to customers varied.” A0 3800 In
other words, because Adelphia allowed each
tenant to fashion the tvpe of cable service
desired. ie. a la carte service, the magis-
trate Judge found that Adelphia’s damages
would be incaleulable beeause “there s no

way of determining what menu services will

0 The prelmumaey nncnor coaomed the o te
dve providen agreciments o

Parklance,

Clnedowood Sgquare
and Fountaer coas e addon o
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satisfy the appetite of any particular sub-
scriber whose appetite even may change dur-
ing the subscription period.” Id. The mag-
istrate judge also found that Adelphia would
suffer a loss of goodwill from its customers
absent the preliminary injunction.

The magistrate judge then concluded that
the potential irreparable harm to Adelphia
outweighed the harm to the Appellants re-
sulting from the preliminary relief. The
magistrate judge reasoned that, by only pre-
venting the Appellants from operating under
the exclusive provider agreements, the pre-
liminarv injunction allowed CQC and Adel-
phia to compete for tenants within the MDUs
on equal terms. Finally, the magistrate
judge found that the public interest favored
granting a preliminary injunction since the
injunction weould “stabilize” the delivery of
cable services. (J.A. 382).

On December 16, 1993, the magistrate
judge entered a preliminary injunction condi-
tioned on Adelphia’s payment of a $20,000
bond. The preliminary injunction prohibited
the Appellants from operating under the ex-
clusive provider agreements and prohibited
the MDU »wners or Alcova from expressing
any preference for cable providers to the
MDU tenants. The preliminary injunction
also allowed Adelphia to reconnect its cable
service to those tenants whose leases had not
expired by December 13, 1993 and who de-
sired reconnection. Finally, the preliminary
injunciion provided tha: if some tenants
wishea to receive cable services from CQC,
CQC could not utilize “any equipment, wiring
or hardware belonging to or claimed to be
the property of [Adelphial”™ :J.A. 385)

The Appellantz filed s
appeai

tmely notice of

I

[1; The Appellants firs several
prefatory challenges, onlv one ol which war-
rants discussion. Specifically, the Appellants
clain. the preliminary injunction = invalld
becwase 1t apphies to MDU owners not named
in Aeelphio's

False

complaint*  Beeatse the com

oo Torrae

the st oty

Adelphia - omplhar o o e
coo NMDI ©otbey
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plaint only named Rivanna Terrace, its own-
ers and Alcova, but not the other three
MDUs or their owners, the Appellants con-
clude that the preliminary injunction must be
vacated as to the other three MDU owners,
We disagree.

Fed.R.Civ.P. 65(d) provides that an injunc-
tion shall be binding upon “the parties to the
action, their officers, agents and upon
those persons in active concert or partic-
ipation with them who receive actual notice
of the order . In the present case, the
record contains sufficient evidence tv suggest
that the other three MDU owners acted In
“active concert or participation with” Alcova
and Rivanna Pa. For example, Alcova man-
aged all four MDUs affected by the prelimi-
nary injunction and the exclusive provider
agreement applied to all four MDUs. More-
over, the record indicates that the president
and part owner of Alcova, John A. Schwab.
Jr., is also a general partner in the four
partnerships which own the four MDUs.
(J.A. 177-78). Such evidence suggests that
all four MDU owners and Alcova acted in
“active concert” in arranging the exclusive
provider agreements with CQC. This, cou-
pled with the fact that John A. Schwab had
notice of, and attended the preliminary in-
junction hearing, compels us to conclude that,
under Rule 65(d), the preliminary injunction
properly applies to all four MDUs and their
owners.

I

{2] The Appellants next launch a frontal
assault on the award of preliminary relief.
Specifically, the Appellants claim that the
magistrate judge erred in finding that: (1
Adelphia would suffer irreparable harm ab-
sent a preliminary injunction; (2) Adelphia’
irreparable harm absent the preliminary in-
junetion outweighed the harm to tie Appel-
lants if the injunction were grawed: 3
Adelphia had a strong likelthood ! success
on the merits; and (4) the public mteres
favored granting the preliminary myunction
Because of these erroneous findings, the Ap
pellants conelude that the prelimine mjune
tion cannot withstand serutiny. We o baagme
and diseuss our reasons wWith respes
argument separiitely

Tor ey

A

[3] The requirements for granting pre-
liminary relief are well known. In Direx
Isreal. Ltd. v. Breakthrough Medical Corp.,
952 F.2d 802, 811 (4th Cir.1991), we outlined
the precise analyvtical framework which
courts must employ in determining whether
to grant preliminary relief. First, the party
requesting preliminary relief must make a
“clear showing” that he will suffer irrepara-
ble harm if the court denies his request. Id.
at %12-13. Second, if the party establishes
rreparable harm, “the next step then for the
court to take is to balance the likelihood of
rreparable harm to the plaintiff from the
failure to grant interim relief against the
iikelinood of harm to the defendant from the
grant of such relief.” Direx Israel 952 F.2d
at 812, Third, if the balance tips decidedly in
favor of the party requesting preliminary
relief, “a preliminary injunction will be grant-
ed if the plaintiff has raised questions going
to the merits so serious, substantial, difficult,
and doubtful, as to make them fair ground
for litigation and thus more deliberate inves-
tigation.” Id. at 813. However, “if the bal-
ance does not tip decidedly there must be a
strong probability of success on the merits.”
[d. Fourth, the court must evaluate whether
the public interest favors granting prelimi-
nary relief. We review the award of prelimi-
nary relief for an abuse of diseretion. 7d. at
>l

B

Appellants first claim the magistrate judge
erroneously found that Adelphia would suffer
irreparable harm absent the preliminary in-
aunction.  The Appellants reason that, be-
cause Adelphia’s average revenue from the
“our MDUs in question provides an adequate
Susis for determining any lost revenue from
e evchisive provider agreements, Adelphia
would not suffer peeparable narm without

» prelminary injunction. We disagree

+4-7 renerally. “irreparavie injury s
~fered when monetary damages are difh
SO0 U aReertain or are inadequate T Daveoed

» / SO0 AT Fa2d tags, 108t 2a

S1aTs Thus, wien “the rocond indicates
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that [plaintiff’s loss) is a matter of simple
mathematic calculation,” a plaintiff fails to
establish irreparable injury for preliminary
injunction purposes. Graham v Triangle
Pub., 344 F.2d 775, 776 (3d Cir.1965). How-
ever, when the failure to grant preliminary
relief creates the possibility of permanent
loss of customers to a competitor or the loss
of goodwill, the irreparable injury prong is
satisfied. Merrill Lynch, Pierce, Fenner
and Smith v. Bradley, 756 F.2d 1048, 1055
(4th Cir.1985). We review a finding of irrep-
arable harm under the clearly erroneous
standard. Rum Creek Coal Sales, Inc. v
Caperton, 926 F.2d 353, 358 (4th Cir.1991).

In the present case, the magistrate judge
found that Adelphia would suffer irreparable
harm absent the preliminary injunction be-
cause its monetary damages could not be
calculated due to the a la carte basis on
which Adelphia offered cable services to each
MDU tenant. The magistrate judge also
found that, absent the preliminary injunction,
Adelphia would be irreparably harmed by
the loss of goodwill. Our review of the rec-
ord reveals that these findings are not clearly
erroneous.

Contrary to Appellants’ assertion, the his-
torical average of Adelphia’s revenue does
not provide an adequate basis for measuring
the potential loss of revenue because Adelp-
hia only began providing a la carte service in
the summer of 1993. The relative novelty of
such service clearly makes any calculation of
Adelphia’s damages “difficult to ascertain”
and, therefore, supports a finding that Adelp-
hia would suffer irreparable harm. Danie’-
son, 479 F.2d at 1037. See also Blackwelder
Furn. Co. v Seilhg Mfg. Co., Inc., 550 F.2d
189, 197 (dth Cir.1977) (“lrreparability !
harm includes the impossibility of ascertamn-
ing with any accwracy the extent of the
loss.”) (emphasis added, citation omitted"
Moreover, the threat of a permanent loss of
customers and the potential loss af gooduil
also support a finding of irreparable ham
[d. Thus, we conclude that the magistrate
Judge did not clearly err in finding thue
Adelphia would suffer irreparable harm o
sent the preliminary injunctior.

o

Because Adelphia adequately established
irreparable harm, “the next step then for the
court to take is to balance the likelihood of
irreparable harm to the plaintiff from the
tailure to grant interim relief against the
likelihood of harm to the defendant from the
grant of such relief” Direx Israel 952 F.2d
at 812. The Appellants identify three types
of harm rezulting from the preliminary relief,
arguing that these harms outweigh the irrep-
arable harm to Adeliphia.

[8,9] The Appellants first suggest that
the part of the preliminary injunction prohib-
iting Alcova and the MDU owners from
“communicating to s tenants any prefer-
ences of cable providers.” operates as a prior
restraint of speech 1n violation of the First
Amendment. We agree. Injunctions
against “pure expressions of opinion ... in-
fringe upon the exercise of First Amendment
rights.” Consolidation Coal Co. v. Disabled
Miners, 442 F.2d 1261, 1267 (4th Cir.), cert.
demied, 404 U.S. 911, 92 S.Cu 228, 30
L.Ed.2d 1584 (1971). The challenged portion
of the preliminary injunction in the present
case improperly “restrains [Alcova and the
MDU owners] from publicizing their griev-
ances” as well as their opinions. Id.

Fortunately, this infirmity does not require
dissolution of the entire injunction, Instead,
we need only vacate that portion of the in-
junction which offends the First Amendment.
Id. Accordingly, we hereby vacate that part
of the injunction prohibiting the MDU own-
ers and Alcova from expressing preferences
for cable providers 1o the MDU tenants. By
vacating this portisn of the preliminary in-
runction. we also eliminate the perceived
harm identified Lo rhe Appellants.

The Appellants next suggest that the pre-
lIminar. rele!, pr-hibiting CQO from enter-
g inte exclusive provider agreements, de-
prives UQU of notential revenue. Because
the magstrate judee found the potential loss
of reverue would rreparably harm Adelphia.
Appeliints sugges: that the potential harm to
CQU w least equals Adelphia’s. We dis-
agree. The preiminary  injunction allows
CQU T arrange rmerelusive agreements

AW

with D1 owners. Thus, the preliminary
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injunction allows CQC and Adelphis - : com-
pete in an open market on equal terms.
Accordingly, the perceived harm CQRC
does not exist.

Finally, the Appellants suggest trat, by
allowing Adelphia continued acces: o the
wiring within the relevant properte-, the
preliminary injunction deprives the property
owners of their inherent right to exclude
others from their property. We belicve this
perceived harm does not invalidate th= mag-
istrate judge's conclusion that the j ~-ntia.
irreparable harm to Adelphia outwe:zrs the
perceived harm to Appellants. Althc.ch the
injunction may impose a minimal mionve-
nience on Appellants in the use of a property
right, at best this amounts to only = minor
intrusion, insignificant in comparison w0 the
potentially irreparable harm to Adelpma,

D

Because the balance of harms tips ceeided-
ly in favor of Adelphia, preliminary relief is
appropriate if Adelphia “has raised questions
going to the merits so serious, subsiantial,
difficult, and doubtful, as to make them fair
ground for litigation and thus more deliber-
ate investigation.” Direx Israel, 952 F 2d at
813. We conclude that Adelphia satsfied
this requirement with respect to its claim for
conversion.’

The Appellants contend that they <d not
convert Adelphia's cable distribution egjuip-
ment within the MDUs, reasoning tra: the
equipment became a fixture within each
MDU and, therefore, belonged to the MDU
owners. Because Adelphia had no legai title
to this equipment, the Appellants conclude

that the conversion claim fails as a motter of

law. We disagree.

5. We also beheve that Adelphia was oo 10
succeed on 1ts claim that the exclusive ~-ider
agreement violated the Virgima Landlora-Tenan:
Act This Act proscribes pavments by car 2 pro
viders to landlords Vin exchange for gnom: wen
ants access to [cable] semvice.” - ade
§ 35248132  The exclusive provide: asree
ment. under which CQC pald the prope:— man
ager of the MDU« a “consuliant fee, Hates
this Act b ocause the payments wete far. ool
to pavs Sto the MDU owners in exehb et
siving COU access o the MDUs As pro st
discussed, Joho Schwab, Jv o the presic A

part oweer ol property manage: th

th Cir. 1994 553

(101 Unger Virginia law, determining
whether a particular chattel becomes a fix-
tare or remains personalty involves the
welghing of three factors. These factors are:

(1) the degree of permanency with which
the chattels are annexed to the realty; (2)
the adaptation of the chattels to the use or
purpose tc which the realty is devoted;
and (3) the intention of the owner of the
chattels to make them a permanent acces-
sion to the [propertv].

Lemar Corp v City of Richmond, 241 Va.
346, 402 S.E.2d 31, 34 11991) (citing Danwidle
Holding Corpo v Clement, 178 Va. 223, 16
SE.2d 3450 349 (1941, Of these factors,
“ine intention of the party making the annex-
ation is the paramount and controlling con-
sderation.””  Danville, 16 SE.2d at 349
Moreover, “the method or extent of the an-
naxation carries little weight, except insofar
z: they relate to the nature of the article, the
use to which it is applied and other attending
creumstances as indicated in the intention of
tre party making the annexation.” Jd

In the present case. the parties dispute
wrether the cable wiring may be extracted
without infhicting substantial damage upon
the property. However, because this factor
ordy serves o identifv the intent of Adelphia
and otherwize “carries little weight,” id., we
need not resolve this factual dispute. The
nirer two tests clearly suggest that Adelphia
imzanded to vetain ownership of the equip-
mant,

{111 Under the second factor, a court
must deternune whether “the chattel is es-
szutial to the purpose for which the building
1~ used  or Danville, 16

I3 In the present case, the cable

LeeUpie
= 2d at 34

“1DUs {Alcot s aiso s general partner in the

sivtnerships which owned  all four MDUs
Voreover. avrecn oo continuously reters o
owne: ol the pooperties, and describes
Loovd as oo avent oo the owners. Also, the
onsultan: Was based on the revenues from
smant cable subsorpuons within the MDUs,
sereby eftess veh compensating the MDU own
<tor allow e cable access to their bulldings
Because . ot aade that Adelphia is hikelv o
cooved O 0 st e s s cladmes, we need ot
saress the e cas clanms considered by
ComagTse it u')',\))”.\\‘\ .H\d [ESIR TR INEN

Grtereng Crelanions
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distribution systems were not “placed in the
building . . to carry out the very purpose
for which the building{sj{were] acquired,
adopted, occupied and used.” Id. In other
words, the cable distribution systems, while
beneficial to the MDUs, were not essential
for the MDUs' primary purpose, housing ten-
ants. Because the cable distribution systems
are not necessary to effectuate the MDUs'
primary purpose, the adaptation factor sug-
gests that this chattel remained personalty,
Le., belonging to Adelphia.

The third factor also favors Adelphia.
Specifically, the facts suggest that Adelphia,
the original owner of the chattels, intended to
retain ownership of that property. For ex-
ample, Adelphia either installed or provided
the interior wiring for the distribution sys-
tem at its own expense, as well as the wall
plates and other equipment necessary to
bring the system “on line.” Also, since the
time of installation, Adelphia has continuous-
Iy maintained the equipment at its own ex-
pense. These factors clearly support the
finding that Adelphia intended to retain pos-
session.f

Thus, we conclude that the record, in its
current state, suggests that the equipment
comprising the cable distribution system
does not qualify as a fixture and, therefore,
does not belong to the MDU owners. Thus,
by allowing Adelphia’s competitor, CQC, to
use this equipment, the MDU owners seem-
ingly converted Adelphia’s property. Ac-
cordingly, under the facts as currently devel-
oped, Adelphia established a strong likeli-
hood of succeeding on its conversion claim.”

E

Finally, the Appellants challenge the mag-
istrate judge's finding that the public interest
favored granting the preliminary injunction.
The magistrate judge found that the public
interest favored granting a preliminary in-

6. Though not dispositive, we also find persuasive
support for this conclusion from the exclusive
vrovider agreement between CQC and Alcova
That agreement specifically noted that none ol
COUS equipment could be considered a fixture
and CQC retained title to all such eguipment
installed at the MDUS .

22 FEDERAL REPORTER, 3d SERIES

Jjunction because the injunction would “stabi-
lize” the delivery of cable services. Our re-

view of the record suggests that this finding
was not clearly erroneous.

v

For the reasons stated herein, we affirm
the preliminary injunction as modified. The
modification reflects our decision to vacate
that part of the preliminary injunction pro-
hibiting the MDU owners and Aleova from
communicating to the MDU tenants any
preference for cable providers.

AFFIRMED AS MODIFIED.

w
[o) Sm NUMBER SYSTEM
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UNITED STATES of America,
Plaintiff-Appellee,

V.

Edward Dane JEFFUS, Defendant-
Appellant.

No. 93-5126.

United States Court of Appeals,
Fourth Cireuit.

Argued Feb. 11, 1994.
Decided April 22, 1994,

Defendant pled guilty in the United
States District Court for the Middle District
of North Carolina, N. Carlton Tilley, Jr., J.,
to drug charges, and he appealed. The
Court of Appeals, Niemeyer, Circuit Judge.
held that: (1) stop of defendant’s vehicle was
Jjustified, and (2) officer’s conduct in having
trained dog sniff perimeter of defendant’s

7. Because we base our conclusions on a record
which may be further developed in a tnal on the
merits, “[wle are gquick to note that the status
imposed by the preliminary injunction :» not
permanent and does not determine the outcome
on the merits Those issues await trial and find
ings by the district court. ™ Faudkner v Jones, 10
I 3d 226, 234 vt Cirtuony
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COX COMMUNICATIONS

IN THE 99TH RXATRICT COURT
WEST TEXAS, INC,,

MANAGEMENT CORPORATION,
Defendants

5
Plaintifs :
alin w:g.‘ rom
5 Fed =
va. § or LEE 8 .
§ NN —
BEARTLAND WIRELESE - $ *5j%i;): = -
LUBBOCK, INC., HENRY HOLM®S s o T
AND MEDLOCK SOUTHWEST 5 o
§ =
s

LUBBOCK COUNTY,.-TEXAS.=
.;?gfxig
IEMFORMRY IEJUNCTION
On April 15, 1996, came on for consideration the Application

of COX COMMUNICATIONS WEST TEXAS, INC. ("Cox") as Piaintiff for a

Temporary Injunctiaon upon its verified Petition after due notice to

Defendants HEARTLAND WIRELESS - LUBBOCK, INC. ("HLWC") and MEDLOCK

SOUTHWEST MANAGEMENT CORPORATION, a3 required by law. Cox and

Defendants HIWC and MEDLOCK SOUTHWEST MANAGEMENT CORPORATION
appeared in parson and by their atterneys of record. Defendant
HENRY HOLMES is deceasad, and his estate was not properly noticed

of the hearing and did not formerly appear though attorney Billy R.
Wolfe appezre?d and obseived the‘proc&&dings. The cour;! having
heard the evidence and arguments of Counsel, finds that Cox is
entitled teo injunctive relief; that Cox is engaged in the
distribution of cable service and has a franchise to service the
City of Lubbock, Texas; that Cox purchased and initially installed
all of the drop coaxial cable and cother necessary equipment for the

provisiocn and providing of cable service to the tenants of certain

apartment complexes awned and operatved by MEDLOCK SOUTHWEST

Temporary Injunction Puge |
bass\coxzable\temp. in)
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MANAGEMENT CORPORATION and other apartment complexes similarly
situated; that the coaxial cable within the apartments has not
become a fixture and in fact remains the property of and belongs to
Cox; that the loss af the drep coaxial cable systen in place in the
apartment complexes will constitute irreparable harm to Cox; that
unless Defendants HLWC and MEDLOCK SOUTHWEST MANAGEMENT CORPORATION
are enjoined, due to the difficulty in calculating damages, Cox
will suffer irreparable harm, damage and injury for which there is
no adequate remedy at law; that injunctive relief is appropriate in
the premises to place Cox in what the Court feels is the last
actual peaceable and uncontested status before the opening and
tampering with of the lock boxes at the various apartment complexes
by HLWC; that Cox has stated a recognizable cause of action and
demonatrated sufficiently that it has a probable right of recovery
upon final trial on the merits of this matter; and that Cox is
entitled to a Temporary Injunction, as granted in this Order,
consistent with its prayer for same ahd the Temporary Restraining
Order heretofore issued by the Court. Accordingly, the Court
hereby issues the following Orders. -

IT IS THEREFORE ORDERED, ADJUDGED and DECREED that the
Temporary Injunction requested be and is granted as requested with
respect to Defendants HLWC and MEDLOCK SOUTHWEST MANAGEMENT
CORPORATION, and that the Clerk of this Court issue a Writ of
Injunction, pending final hearing and determination of this cause,

restraining and enjoining said Defendants HLWC and MEDLOCK

Temporary Injunction

Page 2
bass\coxcable\tamp. inj
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SOUTHWEST MANAGEMENT CORPORATION, along with their partners,
subsidiaries, affiliates, officers, agents, representatives,

servants, employees, attorneys and all parsone in active concert

and participation with them from!

(a) denying Cox access to the LaPlace I, LaPlace II and
Casa Orlando Apartments and other apartment complexes
similarly situated in Lubbock, Lubbock County, Texas;

(b) interfering with Cox’s operation and maintenance of
its drop cable system at the LaPlace I, LaPlace II and
Casa Orlando Apartments and cther apartment complexes
similarly situated in Lubbock, Lubbock County, Texas for
the purpose of providing cable service toc the tenants;

(c) interfering with Cox‘s wmaintenance and solicitation
of customers to its cable service at the LaPlace I,
LaPlace II and Casa Orlando Apartmente and other
apartment complexes similarly situated in Lubbock,
Lubbock County, Texas;

(d) using, tampering with or making connections to Cox’s
cable television equipment and coaxial cables in Lubbock
County, Texas without authorization from Cox;

(e) assisting, aiding, abetting or conspiring with and
permitting and acquiescing in the use of, tampering with
and =making connections to Cox‘s cable television
equipnent and coaxial cable in Lubbock County, Texas
without authorization from Cox;

(£) interrupting the receipt of Cox‘s cable service by

any tenant vho has paid for said service directly to Cox
in Lubbock County, Texas;

(g) imposing a penalty of any kind upon any tenant who
was required to switch from receiving Cox’s cable service
to HLWC’s pervice, -who desires to switch back to the
receiving of Cox’s cable service;

(h) allowing any other provider of cable service,
including but not limited to KLWC, other franchise cable
operators, MATV Companies and HLWC itself to utilize,
tamper with aor disconnect Cox’s drop cable system at the
LaPlace I, LaPlace II and Casa Orlando Apartments.

IT IS FURTHER ORDERED that Plaintiff must, prior to the

Temporary Injunction

Page 3
bass\coxcable\temp. in;
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i{ssuance of such Temporary Injunction, file with the Clerk of this
Court a good and sufficient Bond conforming theretec and condition

according to law and approved by the Clerk in the amount of FIVE
THOUSAND DOLLARS ($5,000.00).

IT 1S FURTHER ORDERED that trial on the merits of this action

. . 7 "
is set for _l. L%r_fj; , 1996, at (¢

B. o~ Tl C;LuvL.C J-J.. J c(ﬂcvi«'r

o‘clock Ay

on the filing and approval of the Bond described above, the
Clerk of this Court is directed to issue temporary injunction that
conforms with this order and all legal requirements.

SIGNED this Y\day of April, 199s.

N

E PRESIDI

Temporary Injunction i
bass\coxcable\temp. inj Fago

PRGE: g6

s



Macxey K. HANCOCK STATE OF TEXAS Dest PETTET
DISTRICT JUDGE SOTH JUDICIAL DISTRICT OF TEXAS OFRCIAL COURT REPORTER
{Lussock COUNTY COURTHOUSE - THHRD FLOOR)
P.0. Box 10636

Lussack, Tous 78408
{806) 767-1018
April 19, 1996

Mr. Philip J. Kantor Mr. Roger P. Furey
Bienstock & Clark Arter & Hadden
First Union Financial Center 18G1 K Street, N.W., Suite 400K
200 S. Biscayne Boulevard, Suite 3160 Washington, D.C. 20006
Miami, F1 33131-1100
Mr. Robert W. St. Clair Mr. Jack P. Martin
Harding, Bass, Fargason & Booth Law Offices of Jack P. Martin
University Plaza Building 2508 Auburn
1901 University, Suite 500 Lubbock, Texas 79408

P.O. Box 5950
Lubbock, Texas 79408

Re: Cause No 96-555, 303 qu_Cnmmunmmms_m_T:m,_Im_ys_Heanland

Dear Counsel;

First let me say that I appreciate all the effort that went into the preparation of the trial
briefs. I found that the materials provided definitely assisted the Court in arriving at its decision.

The Court is going to issue the temporary injunction on behalf of Cox Communications.
The injunction will issue to place Cox Communication in what the Court feels is the last actual
peaceable, uncontested status. The Court is of the opinion that said status was that of the parties
before the opening of the Cox Communication lock boxes by Heartland. The issuance of the

temporary injunction will be conditioned upon the execution of a good and sufficient bond by Cox
Communication in the amount of $5,000.00.

By this order the Court is specifically finding that Cox Communication has stated
recognizable cause of action and demonstrated sufficiently that it has a probable right of recovery



Page Two
Re:  Cause No. 96-555,303

upon final trial on the merits in this matter. The Court has reviewed the evidence and the law as
submitted by counsel and determined that Cox Communications will suffer imminent and
irreparable harm if this injunction is not granted. The Court is of the opinion that the loss of the
drop cable system in place in the apartment complexes in question will constitute irreparable harm.
Finally, as was implied by the forgoing sentence, the Court finds that the coaxial cable within the
apartments themselves has not become a fixture and belongs to Cox Communications. Based upon
that finding and the testimony about the difficulty in calculating damages, the Court finds that Cox
Communications has no adequate remedy at law.

The attorneys for Cox Communication will prepare the order for the Court’s signature.
Since I will be out of the country next week, I have left a copy of this letter with Judge Brad
Underwood and he has been requested to sign the injunction under the provisions of Rule 330.
Please present the same to him for signature.

, 99th District Court
Lubbock County, Texas

MKH/jbw
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ROGER W. CLARK, ESQ. (California Bar #108982)

ROBERT D. GOLDBERG, ESQ. (Callifornia Bar #137358)

BIENSTOCK & CLARK

3340 Ocean Park Boulevard, Suite 3075 L D
Santa Monica, California 90405 . “jgy3ﬂiﬁ

Telephone No.: (310) 314-8660 6

. , 9
TERRY S. BIENSTOCK, ESQ. (Florida Bar #253is0) WeN 22 W
BIENSTOCK & CLARK "

200 S. Biscayne Boulasvard, Suite 3160 § Loshﬁcﬁﬁﬁﬁgv
Miami, Florida, 33131 ' qUPERIOR
Talephone No.: (305) 373-1100 S
Attorneys for Plaintiff ﬁﬁﬁ
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SUPERIOR COQURT OF THE STATE CALIFORNIA

FOR THE COUNTY OF LOS ANGELES - NORTHWEST DISTRICT

TCI of EAST SAN FERNANDO VALLEY,
L.P., a Colorado limited
partnership,

CASE NO.: LC 038466

ORDER GRANTING PRELIMINARY

Plaintife, INJUNCTION

V.

OPTEL, INC., a Delawara
corporation, CENTURY QUALITY
MANAGEMENT, INC., a California
corporation, SAM MENLO, an
individual, doing business as
MENLO ENTERPRISES, and DOES 1
through 50, inclusive,

R et e e et Tt N e s S S

Dafandants. !

e e
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This matter came regularly before the court by way af the
order to show cause why & preliminary injunction should not be
i{sgued on October 3, 1896, October 31, 1996 and November 18, 1996,
Oral argument was heard on OQctober 3, 1996 and November 18, 1996.
Alexander Wiles and Craig Varnen appeared for defendant OpTel,
Ina. on each of these dates. Defendant Sam Menlo and Century
Quality Management, Inc. appeared through counsel Abraham Coleman
on Octoker 31, 1996 and Novamber 18, 19%6, but made no appearanca
on October 3, 1996. Because defendant Sam Menlo and Century
Quality Managamaht, Inc. did not file a written opposition, these
defandanta did not have standing to address the court on oral
argument on November 18, 1996. Roger Clark and Robart Goldberg,
counsel for plaintiff TCI of East San Fernando Valley, LP.

appeared on @ach of the abova dates.

The court has reviewed all of the papers and declarations
submitted in support of and in opposition to the order to show
cause. The court finds, based upon the evidence identified below,
that plaintiff is likely to suffer greater injury from the denial
of the Iinjunction than defendants are likaely to suffer if it is
granted, and that plaintiff has a reasonable probability that it
will prevail on the merits, and that plaintiff will suffer

irreparable harm if injunctive relief i{s not granted.

Based upon the verified complaint on file harein and on tha
declarations of Kurt Taylor, Richard Shiba, Jerry Johnson, Thomas
Horne, William R. Cullen, Michael Burke, Edward W. Bayar, Joseph

Bonica, Heidy H. Mayen, Hamideh Najivzadeh, Edward L. Gordon and
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ATTO®aYs AT Law
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Robert D. Goldberg, supplemsental declarations of Kurt Taylor and

Jerry Johnson, supporting papers and oral argument of counsel,

IT IS HEREBY CRDERED that defendants OpTel, Inc., Sam Menle
and Cantury Quality Management, Inc. and, their officers, agents,
servants, employees, representatives, assigns and all persons
acting in concert or cooperation with them are restrained and

enjoined and commanded to desist, pending trial of this actlion,

from deing or attempting te do, or causing to be done, directly or

indirectly, by any means, methods or devices whatsoever, ar by any
person or parsons whomgoever, elther or any or all of the

tollowing acts:

(2)

Denying TCI of EAST SAN FERNANDO VALLEY, L.P., a
Colorado limited partnership (“TCI") access to the El
Conguistador Apartments located at 15005 Sherman Way in |
the city of Van Nuys, California (“El Conquistador
Apartmenta") for the purpose of operating and
malntaining itas cable system and solicitation of

reslidents of the El Conquistador Apartments for cabls

sarvices;

Interfering with TCI's operation and maintenance of ites

internal distribution system at the El Conquistador !

Apartments for the purpose of providing cable service

to the tenants;

JE
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(c)

(a)

(e)

(r)

(9

C P,

Interfering with TCI's maintenance of its customerd and
solicitation of rasidents for its cable service at the

El Conquistador Apartments;

Using, tampering with or making connections to TCcI's
cable television equipment and coaxial cables at the El

Conquistador Apartments without authorization from 7TcIl;

Interrupting any tenant from receiving TCI's cable
service pald directly by the tenant to TCI at the E1l

Congquistador Apartments;

Interfering with the ability of any resident of the

Apartments from recelving cable television service from

TCI: and

As to Sam Menlo and Century Quality Management, Inc.
only, allowing any other provider of cable servics,
including but not limited to Optel, Inc., other
franchise cable operators, and MATV companies to

utilize, tamper with or disconnect TCI's internal

distribution system at the El Conguistador Apartments.

Nothing {n this order shall prevent OpTel, Inc. from

entering the El Conguistador Apartments for the purpose of

removing equipment that it had previously installed, both active

and pasaive. In removing its equipment, OpTel, Inc. shall use all

reasonable care not to damags,

remcve or relocate TCI's wiring and
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equipment, ar impair the ablility of TCI to Feconnect its cable
system at the El Conquistador Apartments. For example, at each
junction box, CpTel, Inc., shall leave sufficient excesg wiring to

allow prompt reconnection of, TCI's cable system, and shall not cut

the wires short which would impair TCI's reconnection of ita caple

system at the El Conquistador Apartments.

CpTel, Inc shall not remove, relocate or damage any drop
wires, interconnection cables or juncticn boxes at tha El

Conquistador Apartments.

This preliminary injunction order {s effective immediataly.
DATED: Novemberd?d, 159s.

LEON KAPLAN

LEON KAPLAN
IOS ANGELES SUPERIOR COURT JUDGE
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PROOF OF SERVICE - BY FAX & U,8. MAIL

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California.
I am over the age of 18 and not a party to the within action; my
business address is that of Blenstock & Clark, located at 3340 Ocean
Park Boulevard, Suite 3075, Santa Monica, California 90405, |

On NOVEMBER 22 ;, 1996, I served the foregoing document
described as: (Proposed) ORDER GRANTING PRELIMINARY INJUNCTION; on the
interested parties in this action by sending via facsimile and oy

placing true coples thereof enclosed in sealed envelopes addressed as
follcows:

SEE Attachad "Service Listv

X (BY ELECTRONIC TRANSMISSION-VIA FACSIMILE) I caused all of
the pages of the above~entitled document to be sent to the indicated
recipient(s) noted on the attached "Service List" wvia electronic
transmission (FACSIMILE OR FAX) at the indicated facsimile number (s},

X (BY MAIL) I deposited such envelope in the mail at Santa
Monica, california. The envelope was malled with postage thereon
fully prepaid.

I am "readily famlliar" with the firm's practice of collectioﬁ
and processing correspondence for malling., Under that practice it
would be deposited with U.S. postal service on that ssme day with
postage thereon fully prepaid at Santa Moni{ca, California in the!
ordinary court of business. I am aware that on motion of the partﬂ
served, service is presumed invalid if postal cancellation date or
postage meter date is more than one day afler date of deposit fod
mailing in affidavit. '

Executed on NOVEMBER ;2.51 , 1996 at Santa Monica, California.]

¥
y

X (State) 1 declare under penalty of perjury under the laws of|
the State of California that the above is true and
corract. ' i
i
Maria Eugenjia Torres
Type cr Print Name Sijnatur
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BERVICE LIST

TCIL of EAST SAN FERNANDO VALLEY, L.P.,
a Colorado limited partnership,

v,

OPTEL, INC., a Delaware corporation,
CENTURY QUALITY MANAGEMENT, INC., a California corporation,
MENLO, an individual, doing business as MENLO ENTERPRISES,
and DOES 1 through 50, inclusive,

SAM

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES, NORTHWEST DISTRICT
CASE NO.: LC 038466
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Cur File No.: 96-8550

Alexander F, Wiles, Esgqg.
Craig Varnen, Esgq.

IRELL & MANELLA LLP

1800 Avenue of the Stars,
Suite 900

Los Angeles, CA 90067-4276
Telephane: (310) 277-1010
Facgimile: (310} 203-7199

Abraham J. Colman, Esg.

G. Forsythe Bogeaus, Esqg.

BUCHALTER, NEMER, FIELDS &
YOUNGER

601 South Flguerca Street

Suite 2400

Los Angeles, CA 90017-5704
Telephone: (213} 851-0700

Facgimile: (213) 896-0400

ATTY FOR DEFENDANT,
OPTEL, INC.

ATTYS FOR DEFENDANTS,

CENTURY QUALITY MANAGEMENT,

INC. and SAM MENLO,
of the MENLO TRUST

Trustee
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(WITNESS EXCUSED)

* * k * Kk
MR. FUREY . Your honor, we just have
one more witness, Mrs. Schuler is getting
Mr. Schuler.
* ok Kk ok

TODD SCHULER, having been first
cautioned and duly sworn to tell the truth, the
whole truth and nothing but the truth, testified

direct examination by MR. Furey as follows:

Q. Please state your name, sir.
A. Todd Schuler.
Q. Mr. Schuler, what 1s your current

employment?

A. I'm a Regional MDU technician for
Heartland.

Q. Okay. Are ycu responsible for
installation activities’

A Yes, sir.

on
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